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7R DYRLG FRQIXVLRQ� WKH WHUP ³XWLOLW\´ DV XVHG LQ WKLV RSLQLRQ PHDQV

D ODUJH JHQHUDWRU�WUDQVPLWWHU RI SRZHU ZKLFK VHUYHV DV WKH SRLQW RI
VDOH�WUDQVPLVVLRQ WR FRQVXPHUV� $ ³4)´ LV RQH RI WKH VPDOOHU� HFR�
IULHQGO\ HOHFWULF JHQHUDWRUV VHOHFWHG IRU VSHFLDO WUHDWPHQW XQGHU 3853$�
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³$YRLGHG FRVWV´ DUH GHILQHG DV WKH LQFUHPHQWDO FRVWV WR DQ HOHFWULFDO

XWLOLW\ RI HQHUJ\ RU FDSDFLW\ WKDW EXW IRU WKH SXUFKDVH IURP WKH TXDOLI\LQJ
IDFLOLW\ RU IDFLOLWLHV� VXFK XWLOLW\ ZRXOG JHQHUDWH LWVHOI RU SXUFKDVH IURP
DQRWKHU VRXUFH� �� &�)�5� � ��������E�����
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6XFK H[FHVV ZRXOG RFFXU� IRU H[DPSOH� ZKHUH WKH 4) ZDV DEOH WR

SURGXFH WKH SRZHU DW OHVV WKDQ WKH DYRLGHG FRVW� EXW� WKURXJK WKH WHUPV RI

LWV FRQWUDFW ZLWK WKH XWLOLW\� ZDV HQWLWOHG WR SD\PHQW LQ WKH DPRXQW RI WKH
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LQFXUUHG DQ\ LPPHGLDWH KDUP IURP WKH 036& RUGHUV� 5DWKHU� WKH SDUWLHV

VLPSO\ GLVDJUHH DERXW ZKDW SULFH RXJKW WR EH DVVLJQHG WR WKH YDOXH RI WKH

FRQWUDFWV LQ D FKDQJLQJ DQG LQKHUHQWO\ XQFHUWDLQ IXWXUH PDUNHWSODFH�

7KH VFDQW HYLGHQFH UHJDUGLQJ VDOH RI FRQWUDFWV LQGLFDWHV WKDW DQ\

QHJRWLDWLRQV WKDW RFFXUUHG ZHUH PHUHO\ SUHOLPLQDU\� DQG QR SDUWLHV KDG

H[HFXWHG DQ\ DJUHHPHQWV WKDW PLJKW KDYH VXEMHFWHG WKHP WR DQ LPPHGLDWH

ORVV� )XUWKHU� WKHUH LV QR ³VSHFLILF UHOLHI´ WKDW WKLV FRXUW FRXOG RIIHU

&RPPRQZHDOWK WR UHPHG\ &RQVXPHUV XQZLOOLQJQHVV WR EX\ RXW WKH

FRQWUDFWV DW &RPPRQZHDOWK¶V SUHIHUUHG SULFH� (YHQ LI ZH JUDQWHG WKH

GHFODUDWRU\ MXGJPHQW WKH SODLQWLIIV VHHN� &RQVXPHUV PLJKW EDON DW WKH

SULFH UHTXHVWHG� RU VLPSO\ FKRRVH QRW WR SXUFKDVH WKH SRZHU DJUHHPHQWV�
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DYRLGHG FRVW� ,Q WKDW FLUFXPVWDQFH� WKH4)ZRXOGPDNH D SURILW� WKH XWLOLW\

ZRXOG SD\ QR PRUH WKDQ ZKDW LW ZRXOG KDYH FRVW WKH XWLOLW\ WR SURGXFH WKH

SRZHU LWVHOI �RU WR SXUFKDVH LW IURP D QRQ�4)�� EXW WKH FRQVXPHU ZRXOG

REWDLQ QR EHQHILW IURP WKH ORZHU DFWXDO FRVW�
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7KH RQO\ HYLGHQFH WKDW KLQWV DW WKH H[LVWHQFH RI D FXUUHQW MXVWLFLDEOH

FDVH RU FRQWURYHUV\ LV WKH DIILGDYLW SUHVHQWHG E\ 3ODLQWLII &RPPRQZHDOWK

3RZHU� 7KH DIILGDYLW LQGLFDWHV WKDW XWLOLW\ &RQVXPHUV (QHUJ\ &RPSDQ\

KDGPDGH LQTXLULHV WR&RPPRQZHDOWK UHJDUGLQJ&RPPRQZHDOWK¶V LQWHUHVW

LQ VHOOLQJ RU UHVWUXFWXULQJ LWV H[LVWLQJ SRZHU SXUFKDVH DJUHHPHQWV� 7KH

DIILGDYLW DOVR VKRZV WKDW &RQVXPHUV ZDV DSSDUHQWO\ XQZLOOLQJ WR SD\ WKH

SULFH &RPPRQZHDOWKZRXOG GHPDQG IRU D EX\ RU UHVWUXFWXULQJ� $OWKRXJK

WKLV H[FKDQJH HYLGHQFHV WKDW VRPH SDUWLHV FRQWHPSODWHG VHOOLQJ WKHLU

FRQWUDFWV� WKH PHUH IDFW WKDW &RQVXPHUV LV XQZLOOLQJ WR SD\ ZKDW

&RPPRQZHDOWK DVNV GRHV QRW GHPRQVWUDWH WKDW &RPPRQZHDOWK KDV
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*HQHUDOO\� D ³UHJXODWRU\ RXW FODXVH´ LV D SURYLVLRQ FRQWDLQHG LQ D

SRZHU SXUFKDVH DJUHHPHQW WKDW SHUPLWV D XWLOLW\ WR PRGLI\ WKH FRQWUDFWXDO

UDWHV LI FKDQJHV LQ WKH UHJXODWRU\ HQYLURQPHQW LPSDLU WKH DELOLW\ RI WKH

XWLOLW\ IXOO\ WR UHFRYHU SD\PHQW IURP FRQVXPHUV LQ D WLPHO\ PDQQHU�
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